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Sidestepping Conflicts - Wellington Style
The best sidestep in town used to be seen at the Cake Tin but the Beehive is now the venue to watch the most electrifying players in the capital sidestep conflicts with consummate ease and panache.
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For many years the best sidestep in Wellington belonged to Christian Cullen. His electrifying change of direction and acceleration are the stuff of legend. Cullen is now long retired and his title has since passed to Doug Martin, the former Deputy State Services Commissioner and founder of Wellington-based consultancy firm, MartinJenkins.
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Martin has a lower profile than Cullen ever had but his frequent changes of direction are no less exhilarating for his fans within government and bewildering to his opponents. Last November, the Herald reported that opposition parties had questioned Martin’s independence after he had been appointed as the independent chair of the government's working group to review Three Waters.
Christopher Luxon, at the time National’s spokesperson for local government, said:
It is concerning that the same firm that embedded a consultant in a senior DIA role working on the Three Waters programme has now supplied the independent working group chair. That deserves further questioning.
Act’s local government spokesman Simon Court said the appointment would not “deliver the kind of robust and independent critique of Three Waters that's sorely needed. Is MartinJenkins really going to criticise the work of MartinJenkins?”.
Then in May the Herald revealed that the government had spent $21 million on consultants and contractors for its Three Waters reform in the 20 months to the end of February. More than $2.5 million of that amount went to MartinJenkins.
In response to questions put to the government by the Herald, the Department of Internal Affairs confirmed that on top of the amount of $2.5 million, Martin was also directly paid an additional amount for chairing the working group.
When questioned about the apparent conflict of interest in his role as independent chair of a process intended to reconsider the work of his MartinJenkins colleagues, Martin declined to comment. Instead he referred the Herald to the DIA. A spokesperson for Minister Mahuta said “there is clearly no conflict of interest here. Doug Martin has neither had an ownership interest in, nor been director of MartinJenkins for some years”.
That explanation seems barely credible given that Martin still appears on the MartinJenkins website, complete with MJ contact details, and alongside the firm’s directors. Although best avoided, it is possible of course for two individuals (or teams) within the same organisation to work on different and potentially conflicting roles on one transaction provided that there are robust ethical walls in place that prevent the transfer of information between the two individuals or groups, and provided further that if an actual conflict arises (such as one team reviewing the other’s work) one of teams agrees to stand down.
However in the case of DIA and MartinJenkins, it appears that they cannot recognise the conflict, let alone manage it.
The rationale that there is “clearly no conflict” because Martin is no longer a director or shareholder of MartinJenkins is such a bizarre and arbitrary distinction that it can only make sense if you’re a fully paid-up member of Wellington’s governing class.
As if to demonstrate just how nimble his footwork is, when it was announced a few months ago that Martin had been hired by Wellington Water to conduct an independent inquiry into a fluoridation failure at its water treatment plants, the water utility confirmed to the Herald that the contract was in fact with MartinJenkins. One moment the independent chair able to objectively review the work of his “former firm” and the next, a MartinJenkins consultant. Chapeau!
As with all the greats, they inspire the next generation of players to imitate their strengths. And so it is with Doug Martin.
It’s no surprise therefore that when Minister Henare’s partner, Skye Kimura, set up communications agency Tatou NZ with Henare’s twin brother and other family members, she did not become a shareholder or director. Instead the agency is owned by Greg Partington’s Waitapu Group with Kimura being held out as the leader and CEO. The agency pitches for government contracts and even features Minister Henare in its promotional videos but as if by magic there appears to be no conflict with this arrangement.
The newest proponent of this style of business is former Cabinet Minister, Kris Faafoi. His new firm, Dialogue22, specialises in public and government relations, and is also owned by Waitapu Group. Faafoi is described as the leader and CEO of the new outfit, and like Martin and Kimura, is not a shareholder or director.
Will Faafoi take the view that when Dialogue22 is back in his old Beehive stomping ground lobbying former colleagues on behalf of commercial interests there will be no conflict to declare because, like Martin and Kimura, he is not a shareholder or director of the company he represents?
Unmanaged conflicts are not welcome at the best of times. Christopher Luxon can attest to that after last week’s revelations concerning one of his MPs. But the fact that questions relating to conflicts have been raised that go to the heart of the Three Waters reforms is particularly concerning. The reforms are controversial, wide-ranging and of national significance for our water resources. In the circumstances conflicts should be handled assiduously, and where there is doubt (or appearance risk), the government should err on the side of caution. It’s regrettable that it hasn’t on this occasion as it undermines reforms that are already precariously balanced.
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Call me old fashioned but I prefer watching Cullen tearing the opposition to ribbons rather than Wellington insiders pulling questionable moves on an unsuspecting public. Ardern has shown herself to be singularly uninterested in this issue so there is no chance of anything being done before the election but perhaps a new government will see the sense in updating some of the laws of the game.
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Three Waters and One Mountain of DebtThe proposed debt financing of Three Waters has received little coverage in the media but it brings its own set of risks to the reforms which could turn…
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The unbridled power of Te Mana o te WaiThe sheer scale and magnitude of the mechanism that lies at the heart of the Three Waters reforms is mind-boggling and threatens to totally overwhelm…
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Three Waters and the Debt that will tear us apartAccording to the government's own projections the Three Waters debt will only grow over time. We will never escape it and eventually it will tear the…
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POLITICS
Rules on political conflicts of interests must be updated urgently
The Kris Faafoi case raises questions about the adequacy of the rules regarding conflicts of interest for ministers and former ministers, and the Barbara
Kuriger case highlights the absence of any such rules for backbench MPs
Opinion: The curious case of Taranaki-King Country MP Barbara Kuriger, who stood down abruptly last week from her roles as an Opposition spokesperson,
has drawn fresh attention to how MPs manage conflicts of interest. There have already been unresolved questions about the appropriateness of former minister
Kris Faafoi’s move to establish a public relations and political lobbying business just weeks after leaving Parliament.
However, the circumstances of the two situations are quite different. In Faafoi’s case, he has been subject to the provisions of the Cabinet Manual regarding
conflicts of interest. But while those provisions are quite extensive they are silent on what has become the key issue of the Faafoi case, namely the short
time frame between his departure and the establishment of his new business.
Australia and Canada have clear rules requiring former ministers to undergo a stand-down period of up to a year before they can become involved in businesses
drawing on their inside knowledge as a minister. In New Zealand there are no such rules, nor, if the Prime Minister is to be believed, are there likely
to be for some time.
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Where the Kuriger case differs is that she was not a minister, so is not bound by the provisions of the Cabinet Manual. For her, the relevant formal guides
to the behaviour and conduct of MPs are Parliament’s Standing Orders, the record of Speakers’ Rulings on the application of those Standing Orders, and
the MPs’ Code of conduct released in 2020.
But there is no reference in the Standing Orders to managing conflicts of interest, or even what may constitute a conflict of interest. MPs are required
to submit an annual declaration of their pecuniary interests, which is made public, and to declare if they have a financial conflict on any piece of legislation
coming before the House, but that is all.
The Speakers’ Rulings are also silent on conflicts of interest. Moreover, McGee’s Parliamentary Practice in New Zealand, the authoritative text on Parliamentary
behaviour and practice in New Zealand, notes “the House has not adopted detailed ethical guidelines for its members, taking the view that advice about
appropriate behaviour is primarily a matter for induction training and internal party discipline”. Erskine May, often referred to as the “Bible of Parliamentary
procedure”, makes a similar point in respect of the British House of Commons. When it comes to conflicts of interest, MPs have been largely left to manage
them themselves.
block quote
It is far from clear the actions that caused Kuriger’s conflict of interest would have ever been identified, were it not for the whistleblower within the
Ministry of Primary Industries contacting her party leader’s office. That is simply not acceptable.
block quote end
The Kuriger incident is another example of the essentially hands-off approach to the management of backbench MPs that has been brought into the public
spotlight by so many lapses in recent years. It raises again whether such an approach is fit for purpose any more, and whether more specific rules and
guidance are now required to prevent repetitions. Leaving things once more to “internal party discipline” is looking more and more inadequate to deal with
today’s circumstances.
In recent years, the House of Commons and our own House of Representatives have adopted codes of conduct for the behaviour of MPs. But their focus has
been on curbing bullying and harassment, and ensuring MPs treat those working alongside them in the Parliamentary environment with respect. They have not
considered the question of conflicts of interest as they apply to ordinary MPs.
The time has surely come to formalise general conflict of interest rules for all MPs, and for the Cabinet Manual to address the specific issues raised
by the Faafoi case.
However, the lack of clear rules cannot be used as an excuse for Kuriger’s conduct. From the few details revealed, she has acted in a manner that, for
whatever reason, was unwise and unprofessional and compromised the integrity of her role as an MP. In the circumstances, by continuing to pursue matters
related to the earlier prosecution of her son by the Ministry of Primary Industries, she overstepped the mark, bringing not only her judgment into question,
but also making her position as a senior Opposition spokesperson untenable.
That makes it unlikely she will ever serve as a minister, which in turn raises the question of whether she will continue as an MP. What makes all this
so remarkable is that up till this point Kuriger had been viewed as a competent person of sound judgment who would perform well in a ministerial role.
The fact Kuriger stood down so quickly once the circumstances of her case became known cannot be an excuse for leaving things as they are. From the moment
the Ministry of Primary Industries began pursuing prosecutions against her husband and son in 2017, Kuriger should have immediately stood aside, for the
period the prosecutions were live, from any situations with the potential to create a conflict of interest or compromise her position as an MP. That she
did not was a poor reflection on her judgment and that of National's leadership at the time.
The telling point is that it is far from clear the actions that caused Kuriger’s conflict of interest would have ever been identified, were it not for
the whistleblower within the Ministry of Primary Industries contacting her party leader’s office. That is simply not acceptable.
Where the Faafoi case has raised questions about the adequacy of the existing Cabinet Manual rules regarding conflicts of interest for ministers and former
ministers, the Kuriger case has highlighted the complete absence of any such rules for backbench MPs. With an election looming and a likely significant
intake of new MPs next year, from a variety of backgrounds, there is now an urgent need for the Cabinet Office, the Speaker and the Standing Orders Committee
to prioritise over the next few months updating the rules and practices regarding managing conflicts of interests for ministers and MPs.
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